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Fire Safety Permit — Torch Welding/Cutting for 2012

issued to Atlantic Paving and Contracting Yard

Commercial Certificate of Occupancy 63 Community
Place

Appraisal Report of Robert Gagliano, Summary
Plaintiff"s Pretrial Info Exchange and Motion in Limine
Plaintiff’s Pretrial Information Exchange

Plaintiff’s Motion in Limine with Exhibits

A1608

A1625

A1628

Al163

A1633

A1643

A480

A1534

A1533

A1648

A1649

A1650

A681

Al1651

Al654

A1655

A1659



Exhibit A (Plaintiff’s Request for Admissions) see Al176

Exhibit B (Receipt of service of Admissions) A1662
Plaintiff"s Opposition to Defendants®™ Motion in Limine

with Exhibits A1663
Exhibit A (9/28/12 Decision, J. Bauman) see A731
Exhibit B (5/5/10 Decision, J. Cleary) A1666
Exhibit C (8/27/10 Matter, J. Cleary) A1668
Exhibit D (2 tort notices fTiled 5/24/10) Al

Defendants®™ Trial Memorandum Seeking to Exclude
Evidence on violations (last page missing) Al1671

Plaintiff"s 5/14/15 Trial Memorandum to Allow Appraiser~s

Testimony on all 4 of his Appraisal Reports Al674
Plaintiff*s Memorandum to Allow Appraiser®s Testimony

Based on Relevancy of Zoning Violations Al1678
Verdict Sheet — Nuilsance A1681
Verdict Sheet - Intentional Infliction of

Emotional Distress A1683
Trial Exhibit List A1685

Admitted Trial Exhibits
Exhibit P1 (1995 photos - plaintiff®s property) A1694
Exhibit P21 (Photos 1998 - garbage trucks) A1699

Exhibit P43 (redacted photos 2000, 2002 appraisals
and thru 12/05) A1701

Defense Exhibit (8/4/09 mercantile license & application
iIssued to Atlantic Paving & Misc. Contractors) Al1711

Defense Exhibit (1/19/10 CO issued to Atlantic
Paving & Misc) Al714

Exhibit P65 (Photos of nuisance,2009-2010 including

XX



Bruno®s car) Al1716
Exhibit P101 (redactedPhotos from 2012 appraisal) Al1729
Exhibit P102 (Photos of nuisance 2013-2014) A1736
Non-Admitted/Excluded Trial Exhibits

Exhibit 2 (8/17/95 zoning permit for various Al1111
tenants/uses)

Exhibit 3 (9/16/03 site plan approval - new garage
and office) Al744

Exhibit 4 (10/3/03 zoning permit - new garage & office) Al1l750
Exhibit 5 (Garage addition; 8/8/05 construction permit) Al1751
Exhibit 6 (History of E&l owned/used lots — certified) Al173
Exhibit 7 (History of E&l lots) A1521
Exhibit 8 (Block 237 tax map as of 7/2005) Al1748
Exhibit 9 (200 ft. radius map of E&L lots showing zones) A1752
Exhibit 10(zoning map revised 3/69) A1753

Exhibit 11 (Long Branch Zoning Ord. 235 eff. 5/31/55 -
CO required per sec. 12.2) A1755

Exhibit 12 (L.Br. Ord. 465 eff. 12/9/65 amends tax map
- CO required) Al1777

Exhibit 13 (L.Br. 0rd.284 Land sub div. (1970)
and zoning Ord. Al1779

Exhibit 14 (L.Br. Ord. 622 Flood plain
regulations, eff. 1/26/71) A1820

Exhibit 15 (NJDARM Bldg. Dept. Retention -
noting CO i1s lifetime of structure) A1826

Exhibit 16 (OPRA request - No Certificate of
Non-Conforming Use exists for E&L) A1829

XX1



Exhibit 17 (NJDARM Planning & Zoning Bd. Retention;
Certificate of Non Conforming use — permanent)

Exhibit 18 (NJDARM General Retention Sch;
Subdivision approvals - Permanently retained)

Exhibit 19 (OPRA request for subdivision approvals
for E&L lots)

Exhibit 20 (L.Br. Ord 345 & 69 - Site plan review,
public notice, 30 days termination of violations)

Exhibit 22 (1/23/84 letter to city atty. from zoning
officer - 1st site plan evaded, guilty plea 11/2/83)

Exhibit 23 (Restraining order 1/8/86 for stockpiling
dirt on lot 40)

Exhibit 24 (8/24/98 complaint from zoning officer,
regarding garbage trucks)

Exhibit 25 (9/17/98 notice of violation including
expansion of use)

Exhibit 26 (9/24/98 — continuing violations - notice of

A1835

A1839

A1842

Al1844

A1848

A1849

Al1851

A1852

violation to issue; lots to be vacant pending approvals) A1853

Exhibit 27 (10/1/98 Summons #8331 including expansion

of use)

Exhibit 28 (Guilty for #8331 - $1,030 fine —
Expansion/storage without permit)

Exhibit 29 (Summons #1470 - lot 32.01 (former house) —

change of use without prior approval)

Exhibit 30 (Guilty for #1470 on 1/30/00 for failure
to obtain CO after house demolished - $1,030 fine)

Exhibit 31 (E&L 2000 site plan application ZB00-06
includes use variance; former house & adjoining lot)

Exhibit 32 (4/7/00 letter from zoning bd. engineer —

A1854

A1856

A1857

A1830

A1029

construction yard not permitted - use variance required) A1035



Exhibit 33 (11/27/00 Dismissal of Application - failure
to prosecute) A484

Exhibit 34 (3/15/02 notice of violation lots 19,20,21
parking/stockpiling prohibited) A1473

Exhibit 35 (E&L 2002 site plan for construction yard
includes sub div. and use variance for 7 lots) A494

Exhibit 36 (6/5/02 Itr. fr. zoning bd. engineer —
construction yard not permitted; use variance required) A1076

Exhibit 37 (Plaintiff"s 9/31/02 Itr. to zoning bd.
E&L"s use is new, not non-conforming use) A1085

Exhibit 38 (9/8/03 board engineer letter ref. Seashore
Daycamp application with E&L lots) A1119

Exhibit 39 (Seashore Daycamp application deceptive
public notice - E&L lot ownership hidden) A1131

Exhibit 40 (1/26/04 Seashore Daycamp Resolution
with E&L lots getting consolidations & bulk variances) A1158

Exhibit 41 (6/1/07 zoning board letter threatening
Dismissal of E&L 2002 application ZB02-08) A1107

Exhibit 42 (E&L 8/27/07 withdrawal of application) A1109

Exhibit 44 (Memorandum of Judgment for tax year 2007-
2006 appraisal affirmed including external obsolescence) A1861

Exhibit 45 (Memorandum of Judgment for tax year 2010;
2006 appraisal values re-affirmed) A1862

Exhibit 46 (OPRA request - no zoning or site plan
approvals for E&L as of 4/07) A1863

Exhibit 47 (8/3/09 zoning permit for Atlantic Paving
with application) A1864

Exhibit 48 (2/1/13 Bernich Dep. portion - discussed
with boss Turner, Asst. Planning Director) A1868
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Exhibit 49 (2/1/13 Turner Dep portion - E&L use
limited to garage)

Exhibit 50 (2/19/14 Turner Dep. - E&L restricted
to Inside of garage)

Exhibit 51 (OPRA request for any/all prior approvals
since 1964)

Exhibit 52 (8/4/09 Mercantile License & Application) see

Exhibit 53 (Application & commercial CO issued
10/21/09 to Joe Rosario/Atl. Paving & Misc.) see A681,

Exhibit 54 (Certificate of Formation - Atlantic Paving
& Coating, LLC; no Joe Rosario)

Exhibit 55 (Ownership info. - Rosario-Mazza,
Custom Lawn Sprinkler, R. Brothers Concrete)

Exhibit 56 (6/5/09 complaint & summons - garbage/debris
on E&L property w. photos)

Exhibit 57 (9/21/09 N/V for dangerous condition —
abated 10/13/09)

Exhibit 58 (11/17/09 complaint, N/V & 12/19/09
summons - attractive nuisance - guilty 12/14/09)

Exhibit 59 (10/12/09 police report — trespassing)

Exhibit 60 (12709 Petition by Plaintiff & neighbors,
presented 1/26/10 to council)

Exhibit 61 (Hacking of Plaintiff"s reporting website
as of 12/25/09)

Exhibit 62 (12/14/09 police report - stones thrown
- car hit)

Exhibit 63 (4/21/10 police report - stones thrown,
run over attempt)

Exhibit 64 (6/16/10 police report - stones thrown -
car window hit)

A1873

A1880

A1883

A650

A704

A1885

A1886

A1892

A1900

A1902

A1908

A1910

A1911

A1914

A1917

A1924



Exhibit 66 (Registration for Def. Bruno®s Cadillac)

Exhibit 67 (Photos of Lincoln MKX car —
same as that used iIn arson)

Exhibit 68 (Registration for Ray Greico"s Lincoln MKX)
Exhibit 69 (Police report - 1/12/10 arson)

Exhibit 70 (Photos of 1/12/10 arson)

Exhibit 71 (Arson video log - given to police)

Exhibit 72 (1/22/10 Environment NJ letter advocating
buffers, presented 1/26/10 to council)

Exhibit 73 (1/27/10 N/V to Atlantic Paving - remove
demolition/disposal business and stockpiling)

Exhibit 74 (Loss of tenant Failsafe Testing due to arson

- lost rent & parking fees iIn Matheson report)

Exhibit 75(Photos - new arson threat made 7/29/10
by Def. Rosario)

Exhibit 76 (8/17/10 Seashore Daycamp/E&L Paving
Planning Board Resolution - E&L reqd. to obtain
site plan approval)

Exhibit 77 (7/15/11 Violations & Summons & Guilt —
Rosario & Atlantic Paving - Exceeding Zoning Permit)

Exhibit 78 (11/15/11 Municipal Court Transcript —
Rosario & Greico - "ventures together'™)

Exhibit 79 (2/13/13 Notice of Violation; Atlantic Paving

- Remove all businesses except Atlantic Paving)

Exhibit 80 (3/74/13 Notice of violation to E&L and
occupants)

Exhibit 81 (3/74/13 Summons to Atlantic Paving —
remains undisposed)

Exhibit 82 (10/14/14 Municipal Court record request
- summons, remains undisposed)

XXV

A1925

A1927

Al1931

A1933

A1934

A1935

A1939

A1940

A1941

A1943

A1944

A1947

A1958

A1960

A750

A1962

A1963



Exhibit 83 (Notice of Violations to Greico/Atlantic
Paving & Bruno/E&L Paving in 2014) A1965

Exhibit 84 (2/14/14 report noting blade found in tire) A1989
Exhibit 92 (2000 Appraisal — summary) A1991
Exhibit 93 (2002 Appraisal — summary) A1994
Exhibit 94 (2006 Appraisal - summary & photos;

values & methodology affirmed by Tax Board

including external obsolescence) A1996

Exhibit 95 (2012 Appraisal - summary & captioned photos) A2004

Exhibit 95B (Current assessment - virtually unchanged) A2013

Exhibit 103 (New notice of violations, 2014) A2015
Exhibit 104 (New summonses - Atlantic Paving

and E&L Paving, 2014) A2039
Exhibit 105 (DVD of nuisance use thru 4/28/15) A2067A

Exhibit 111 (Arson determination & criminal
"iInvestigation' thereto and on new arson threat) A2068

Exhibit 113 (Home address: Jose A. Rosario Sr. & Jr.) A2070

Exhibit 114 (Current Long Branch Zoning Ord. 3-91,
Chapter 345 eff. 2/13/91) A2072

Exhibit 115 (2/1/13 Deposition portion of Carl H. Turner:
Each business to have its own zoning permit,
mercantile license & CO 1f applicable) A2073

Exhibit 116 (Long Branch Mercantile License Ord 590,
Chapter 230:, pg 410: Applicant/business — singular) A667

Exhibit 117 (Long Branch CO Ord.590 (BOCA adopted);
sec. 262-25A. One CO for each tenant, Zoning Permit
required attached) A676

Exhibit 118 (Noise and Arson video selections) A2083

XXVi



Statement of Items Submitted on Summary Judgment
(attached at noted appendix pages)

In support of plaintiff’s motion for partial summary judgment

Plaintiff"s Motion for Partial Summary Judgment

and Injunctive Relief A436
Plaintiff’s Statement of Material Facts in Support A440
Plaintiff"s 5/20/14 Certification with Exhibits A457

Exhibit A (Demand for Documents and Request for
Admissions - receipt of service)

Exhibit A (Demand for Documents and receipt of service) Al69

Exhibit A of History of E&L Lots & Certifications
thereto as attached to Plaintiff’s Documents Demand A173

Exhibit B (Plaintiff’s Request for Admissions) Al176
Exhibits to Ex. B (Admissions Exhibits as Filed Below)

Exhibit 5 (1964 Deed for lot 13b or 13.01 purchased
by E&L and used for its garage.) A464

Exhibit 15 (1/723/84 letter to city atty. from zoning A1848
officer - 1st site plan evaded, guilty plea 11/2/83)

Exhibit 15 (Restraining order 1/8/86 for stockpiling
dirt on lot 40) A466

Exhibit 16. (8/24/98 complaint of zoning officer with
reference to tractor trailers (containing garbage) A468

Exhibit 16 (9/17/98 notice of violation including
expansion of use on all lots A469

Exhibit 16 (9/24/98 - still violations — “nothing should

be on this property, except for natural growth, until

such time as Mr. Bruno is granted site plan approval

to use it for something else™) A470

XXVIii



Exhibit 16 (10/1/98 Summons #8331 issued 10/1/98
including expansion of use) A471

Exhibit 16 (Guilty for #8331 on 1/27/00 - $1030 fine)
Expansion/storage without permit) A473

Exhibit 17 (Summons #1470 issued 10/10/1999 - lot 32.01
(former house) - change of use w/o prior approval) A476

Exhibit 17 (Guilty for #1470 on 1/30/00 for failure to
obtain CO - $1030 fine) A477

Exhibit 19 (8/3/09 zoning permit & application for
Atlantic Paving expanding use to all E&L lots.) A480

Exhibit 20 (11/27/00 Dismissal of Application - failure
to prosecute ZB00-06) A484

Exhibit 21 (8/20/07 zoning bd. Itr. threatening dismissal
of E&L 2002 application ZB02-08) A487

Exhibit 21 (E&L 8/27/07 withdrawal of application
ZB02-08 — 3" application.) A488

Exhibit 22 (E&L 2000 site plan application includes
use variance — demolished house & adjoining lot) A489

Exhibit 23 (E&L2002 site plan application for construction
yard includes sub div. & use variance for 7 lots) A494

Exhibit C (8/17/10 Seashore Daycamp/E&L Paving Planning
Board Resolution - E&L reqd. to obtain site plan approval

A498
Exhibit C3 (E&L Subdivision approval) A501
Exhibit D1 (4/74/07 OPRA for E&L approvals) A503

Exhibit D2 (9/21/09 OPRA for Zoning Permit & Application) A504

Exhibit D3 (8/3/10 OPRA seeking approvals to E&L 1964-8/2/09) A505

Exhibit D4 (Michelle Bernich Interrogatory Answers) A506

Exhibit D5 (2/1/13 Deposition excerpt of Michelle
Bernich with zoning board engineer letter) A509

XXVITT



Exhibit D6 (2/1/13 Deposition excerpt of Carl H. Turner,
Jr. head of Planning/Zoning; each business to have own
sets of permits) A682

Exhibit D7 (2/1/13 Deposition excerpt of Carl H. Turner,
Jr. head of Planning/Zoning; E&L use limited to garage) A556

Exhibit D7 (2/19/14 Deposition excerpt of Carl H. Turner,
Jr. head of Planning/Zoning clarifying that E&L use
limited to inside of original garage) A573

Exhibit E (Long Branch Zoning Ordinance Chapter XX
Effective 1991) A576

Exhibit E (Successor and current Long Branch Ord. 300
(subdivision)and 345 (zoning); Per section 345-14,
site plan needed to expand use out of garage) A578

Exhibit E (Long Branch Ord. 345-75E(3) (Zoning officer to

terminate zoning violations within 30 days) A1847
Exhibit F1 (8/20/12 Deposition of Mary Jane Celli) A597
Exhibit F2 (Certification of Neighbor A. Bongarzone) A601

Exhibit G (Summary of damages report of Plaintiff’s expert
Joseph Matheson) A605

Exhibit H (Plaintiff’s 1998 Verified Complaint and
decisions related thereto) A609

Exhibit I (Photos of 1997 E&L lots giving rise to 1998
Lawsuit & subsequent notice of violations by Long Br.) A644

Exhibit I (Photos of escalation of nuisance leading to
Filing of TRO/prerogative writs) A644

Exhibit J1 (8/74/09 Mercantile License issued to - "Atlantic
Paving & Misc. Contractors'™) A646

Exhibit J2 (Mercantile License with Application —
"Atlantic Paving & Misc. Contractors' for “paving company
& contractors™) A650

Exhibit J3 (2/19/14 Deposition of Tina Brown, issuer of
mercantile license) A654



Exhibit K (Certificate of Formation, Atl. Paving LLC) A665

Exhibit L (Mercantile License Ordinance) A667
Exhibit M1 (BOCA code, issuance of certificates of
occupancy — single applicant) A676
Exhibit M2 (Blank CO application — noting zoning permit
needed to be attached) A679
Exhibit M3 (CO form instructions) A680
Exhibit M4 (Commercial CO issued 1/19/10) A681

Exhibit D6 (2/1/13 Deposition excerpt of Carl H. Turner,
Jr., head pf Planning/Zoning noting each business to have
own sets of permits) A682

Exhibit M5 (2/19/14 Deposition of Tom Siciliano,
issuer of CO) A685

Exhibit M6 (Answers to Interrogatories of Kevin Hayes) A702

Exhibit M7 (Commercial CO application submitted 10/21/09
by Ray Greico & Joe Rosario for Atlantic Paving & Misc) A704

Exhibit M8 (Certificate of Formation presented to Tina
Brown & Tom Siciliano for Atl. Paving & Coating, LLC) A705

Exhibit N (1/17/14 Municipal Court Transcript for summons
SC028787 issued to Atlantic Paving for exceeding the zoning
permit by allowing other businesses/no violation for
expansion without site plan approval) A706

Exhibit N2 (5/19/14 Municipal Court record request —
summons SC028787) A720

Exhibit O (1/26/04 Seashore Daycamp Resolution ZB-03-12
Showing E&L lots getting consolidations & bulk variances)A721

Exhibit P (Seashore Daycamp application public
Notice; most lots owned by E&L (see lot histories, Al173) A727

Exhibit Q (11/10/03 Zoning Board Minutes for ZB 03-12) A728

Exhibit R (5/19/14 OPRA for E&L site plan & subdivision
approvals) A730

XXX



Exhibit S (9/28/12 Decision of Hon. David F. Bauman,
P.J.S.C. finding Plaintiff’s 2002 tort notice sufficient
as to a continuing tort, including civil conspiracy) A731

Defendant”s opposition to plaintiff’s motion for partial summary
judgment and in support of defendant’s motion for summary judgment

Municipal Defendants® 6/10/14 Cross Motion for Partial
Summary Judgment A736

Certification of Michelle Bernich A741
Exhibit A (873709 issued Zoning Permit to E&L/Atlantic  A747

Exhibit B (3/74/13 issued Notice of Violations to all

Defendants) A750
Exhibit C (2/29/13 Summons to Atlantic Paving only,

remains undisposed) A756
Certification of Thomas A. Siciliano, 111 A757
Exhibit A (10/21/09 Cert. of Occupancy Application) A679
Exhibit B (1/19/10 issued CO to Joe Rosario/Atlantic

Paving & Misc) A681
Certification of Tina Brown A762
Exhibit A (8/4/09 Mercantile License Application) A650
Certification of Barry M. Capp, Esq. A767
Exhibit A (Plaintiff*s Amended Verified Prerogative

Writ Complaint L-2153-10) A406
Exhibit B (Plaintiff*s Amended Complaint with 3 Al

tort notices attached)
Exhibit C (8/27/10 Order of Dismissal of Judge Cleary) A419

Exhibit D (10/15/10 Order by Judge Cleary Denying
Reconsideration) A421

XXX



Plaintiff’s Opposition to Municipal Defendants” Motion
for Summary Judgment (6/17/14)

Plaintiff"s Disputed, Restated, & Additional Facts in
Opposition to Summary Judgment

Plaintiff"s 6/6/7/14 Certification Opposing Partial
Summary Judgment

62 Exhibits to Certification

Exhibit 1 (Plaintiff’s Second Amended Answers to
Interrogatories (partial))

Exhibit 2 (Bernich & Hayes Interrogatory Answers -
notices of violations not abatement)

Exhibit 3 (Plaintiff’s 10/4/12 deposition portions)
Exhibit 4 (Plaintiff’s 11/14/12 deposition portions)

Exhibit 5 (11/3/00 summary judgment Order showing
Plaintiff’s federal rights may be violated)

Exhibit 6 (Police report for 8/31/11 beach incident)
Exhibit 7 (Plaintiff’s 8/22/11 filed Complaint) see

Exhibit 8 (Plaintiff’s documents re: beach incident)

Exhibit 9 (Plaintiff’s request for police dispatches on

the 8/31 incident and to depose officer Springer)

Exhibit 10 (Defendant’s admission that no ID required
by Plaintiff on beach)

Exhibit 11 (Plaintiff’s request for letters from
ADA organizations supporting re-review for shower
and Defendant’s submission thereto)

Exhibit 12 (Police reports and Plaintiff’s phone
records for stone throwing incidents)

Exhibit 13-13E (Documentation of conflicts of interest
and special relationship of defendants)

Exhibit 14 (Long Branch tax data showing Plaintiff as

XXXH i
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A824

A828

A842

A846

A854

A860

A862

Al

A867

A874

A883

A886

A899

A912



among highest iIn discrimination) A959

Exhibit 15 (Judge Cieri’s office within 200 feet of
Plaintiff and Bruno) A970

Exhibit 16 (Arson and criminal Investigation reports) A972

Exhibit 17 (Plaintiff’s 11/9/10 statement to council and

minutes) A986
Exhibit 18 (11/9/10 minutes posted 8/23/11) A996
Exhibit 19 (11/9/10 minutes posted 8/23/11) A1002

Exhibit 20 (Plaintiff’s pre-appeal settlement not
discussed with council) A1005

Exhibit 21 (Irene Summary Judgment Material Facts
and Plaintiff’s Facts in Response Thereto) A1011

Exhibit 22 (Plaintiff’s 8/14/12 Summary Judgment
Certification with 58 exhibits attached) A1021

Exhibit 1 (Location of Irene’s office across from E&L) A1027
Exhibit 2 (map of area) A1028
Exhibit 3 (2000 filed E&L site plan ZB-0006 & notice A1029

Exhibit 4 (4/7/00 letter from board engineer-

Construction yard not a permitted use) A1035
Exhibit 5 (6726700 hearing lIrene present) A1038
Exhibit 6 (Plaintiff’s 9/11/00 fax to lrene) A1040
Exhibit 7 (9/11/00 hearing — lrene present) A1045
Exhibit 8 (11/2/00 letter to lrene E&L’s use new,

not legal pre-existing, other lots involved) A1048
Exhibit 9 (11/6/00 letter from zoning officer to board
regarding violations) A1049
Exhibit 10 (Janeczeks’s response to Interrogatories) A1050
Exhibit 11 (8/12/12 Cert. of neighbor for recusal) A1054
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Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit
use not

Exhibit

Exhibit

12

(11713700 hearing)

13 (11/13/00 minutes being delayed — 1llness)
14 (11/13/00 minutes)

15 (11/13/00 board voting sheet)

16 (Irene’s response to Interrogatories)
17 (11/27/00 board voting sheet)

18 (11/27/00 dismissal of application)

19 (2002 filed E&L application ZB-02-08)
20 (6/5/02 board engineer letter,
permitted)

21 (8/1/02 public notice)

22 (8/12/02 board agenda and voting sheet

with E&L - Janeczek hearing)

Exhibit 23 (public notice — E&L matter carried)

Exhibit 24 (Plaintiff’s 9/30/02 letter to board;
new, not existing non-conforming use;
history of E&L lots provided)

Exhibit 25 (10/28/02 meeting agenda listing E&L)

Exhibit 26 (notice; E&L carried per Janeczek order)

Exhibit 27 (handwritten notes for 8/12/02 — no minutes)

Exhibit 28 (2/10/03 meeting agenda listing E&L
(and Janeczek))

Exhibit 29 (2/10/03 voting sheet — hearing cancelled)

Exhibit 30 (legal notice carrying E&L application)

Exhibit 31 (473703 letter — E&L counsel seeking
indefinite adjournment)
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A1063
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A1076
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A1081
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A1092

A1093

A1096

A1098

A1099
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Exhibit 32

(4/14/03 meeting agenda listing E&L

(and Janeczek) A1102

Exhibit 33

voting yes)

Exhibit 34

(4/14/03 voting sheet with Janeczek
A1104

(legal notice — E&L indefinitely suspended) A1105

Exhibit 35 (4/721/03 letter to E&L counsel

regarding suspension) A1106
Exhibit 36 (6/71/07 letter to E&L counsel threatening
dismissal) A1107
Exhibit 37 (8/720/07 letter to E&L counsel threatening
dismissal) A1108
Exhibit 38 (8/22/07 fax withdrawing E&L application) A1109
Exhibit 39 (8/27/07 minutes noting application

withdrawn) A1110
Exhibit 40 (8/27/07 voting sheet) Al1112
Exhibit 41 (public notice — E&L application withdrawn) A1113
Exhibit 42 (Seashore Daycamp zoning board application;

E&L not listed as applicant) Al114

Exhibit 43

Exhibit 44
mentioning

Exhibit 45
Exhibit 46
Exhibit 47

Exhibit 48
indicating

Exhibit 49

Exhibit 50

(6719703 letter of board engineer to board) A1118

(978703 letter of board engineer to board

many lots not owned by applicant (E&L Lots)) A1119
(public notice; E&L ownership undisclosed) A1131
(9/8/03 agenda — Janeczek presiding) A1132
(handwritten notes for 9/9/03; no minutes) Al134
(10/18/01 Irene letter to Seashore Daycamp

involvement 1n application) A1150
(10723701 letter from Seashore to lrene) A1151
(10/30/03 Irene letter to board ref. recusal) Al1152
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Exhibit 51 (11/10/03 minutes — Janeczek & conflict board
attorney presiding for one hearing) A1153

Exhibit 52 (11/10/03 voting sheet with Janeczek
voting) A1155

Exhibit 53 (1/26/04 minutes showing Janeckzek and
Irene present in approval of Seashore application
containing E&L lots and variances) A1156

Exhibit 54 (1/24/04 Resolution approving — Janeczek
presiding) A1158

Exhibit 55 (7/9/12 OPRA for NJDARM approvals to dispose
of notes, notebooks, and original stenographic
recordings; no approvals obtained) Al1164

Exhibit 56 (8/10/12 City attorney letter re: notes) A1169

Exhibit 57 (7/23/12 OPRA for NJDARM approvals to dispose
of relevant zoning board minutes. No approvals obtained) A1170

Exhibit 58 (7/31/12 OPRA for 12 zoning related i1tems) Al1173
Exhibit 23 (Janeczek select Interrogatory Answers) Al1176
Exhibit 24 (Janeczek 12/12/12 Deposition portions) A1180

Exhibit 25 (Letter received by board attorney seeking
recusal of Janeczek) A1188

Exhibit 26 (Info on the illegal sale of lot 40 by

E&L Counsel & municipal judge & former Planning board

Attorney Cieri & included into the Seashore Daycamp

Site Plan by Janeczek) A1192
Exhibit 27 (Schneider Interrogatory Answers (partial)) A1200
Exhibit 28 (3/6/14 Deposition of Mayor Schneider) A1206

Exhibit 29 (9/15/99 deposition portion of Mayor
Schneider) A1267

Exhibit 30 (Documents given to council at
1/26/10 meeting) Al1274

Exhibit 31 (Documents given to council at

XXXV i



2/23/10 meeting)

Exhibit 32 (3/13/10
regarding “review’)

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

33

34

35

36

37

(Minutes
(Minutes
(Minutes

(Minutes

letter from city attorney

(Deposition
regarding CEPA)

Exhibit 38 (Deposition
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Procedural History?!

This case arises from willful and continuous violations of
law in the City of Long Branch that have caused grave damage to
property owner, plaintiff Brian Asarnow. In the Law Division
below, plaintiff sued the private defendants who owned and
originally operated on the adjoining properties -- E&L Paving
and 1ts owner Edward Bruno, as well as the tenants leasing and
currently operating on the properties -- Ray Greico and Atlantic
Paving and Coating LLC, Joe Rosario and Rosario Contracting
Corp., d/b/a/ Rosario Mazza Demolition and Recycling Co., and
Custom Lawn Sprinkler Company, LLC. Plaintiff sought
declaratory, injunctive, and monetary relief primarily on
grounds of continuing nuisance. (Al).

Plaintiff also sued the City of Long Branch and its
employees in his complaint, charging that the City employees

knowingly permitted uses and other activities on the defendants’

1 References to the transcripts are as follows:

1T 9/28/12 (motion)
2T 10/3/14 (motion)
3T 5/6/15 (pretrial)
4T 5/7/15 (trial)

5T 5/11/15 (trial)
6T 5/12/15 (trial)
7T  5/13/15 (trial)
8T 5/14/15 (trial)
9T 5/14/15 (vol.2)(trial)
10T 5/15/15 (trial)
11T 5/18/15 (trial)



properties that, the employees knew, exceeded the uses permitted
on the properties under zoning and related regulations —
enabling the private defendants to continue and, in fact,
escalate their nuisance, harming plaintiff on his adjoining lot.
Plaintiff charged that the City’s employees both abetted and
failed to abate the private defendants” zoning and related
occupancy violations, and then issued an August 2009 zoning
permit to attempt to grandfather and expand the already existing
but, in fact, non-permitted use that had been ongoing on the
defendants” property without needed, prior site plan approval,
for which defendants Bruno/E&L were found guilty three times
prior. Plaintiff sought damages against the City employees for
willful and knowing torts, and against the City for respondeat
superior liability, asserting claims for tortious interference
with economic advantage and contractual relations, intentional
infliction of emotional distress, breach of fiduciary duty,
civil conspiracy, and violation of his civil rights. (Al).
Following discovery, the Honorable Jamie Perri, J.S.C.
denied plaintiff’s motion for partial summary judgment but
granted summary judgment in favor of Long Branch and its
employees. (Al148, 151, 155; 2T132:1-25). The court ruled that
plaintiff’s claims were barred by the entire controversy
doctrine and res judicata, because plaintiff should have

asserted his claims against the City and i1ts employees In an



earlier prerogative writ action that plaintiff had filed and was
concluded in 2010. (2T107:1-113:15). The court ruled that the
Appellate Division, iIn plaintiff’s appeal of the prior
prerogative writ action, “already ruled” that Long Branch’s
issuance of the August 2009 permit to the private defendants was
“not an i1llegal act.” Judge Perri said that the issuance of the
permit thus “can’t constitute the overt act necessary to
establish civil conspiracy.” (2T132:1-25). Plaintiff’s claims
were barred also because the City and its employees were immune
under the Tort Claims Act, the court ruled, as well as by
statute of limitations. The court thus dismissed all of
plaintiff’s claims against Long Branch and its employees.
(2T113:1-25, 120:15-25).

The matter continued against the private defendants. In
2014, the trial court granted a motion to vacate default that
had been entered against defendants Ray Greico and Atlantic
Paving and Coating LLC, Joe Rosario and Rosario Contracting
Corporation, d/b/a/ Rosario Mazza Demolition and Recycling Co.
and Custom Lawn Sprinkler Company, LLC. (A157)(see Argument,
Point 3, infra).

Trial then commenced before the Honorable Thomas Scully,
J.S.C. and a jury on plaintiff’s primary claim of nuisance
(plaintiff also asserted infliction of emotional distress). The

jury returned a verdict for defendants, stating that none of the



defendants had committed the torts of nuisance or infliction of
emotional distress. (11T105:1-108:25; A1681, 1683). The verdict
was memorialized by final order of June 11, 2015. (A159)
Plaintiff’s appeal now follows here. (A161). For the
following reasons, plaintiff respectfully requests that this
Court vacate the jury’s verdict in favor of the private
defendants, reverse the trial court’s grant of summary judgment
in favor of Long Branch and i1ts employees, grant injunctive
relief, and remand this matter for a new trial on plaintiff’s
nuisance, conspiracy, and related claims against all defendants.

Statement of Facts

Plaintiff 1s a chemical engineer. Since 1995, he has owned
property at 55 Community Place in Long Branch. (A1694). After
buying the property, plaintiff acquired zoning permits enabling
him to turn an existing auto shop into a two-story building for
light industrial use. (Al1111, 1744). Plaintiff uses his property
as an office, lab, and light manufacturing facility for his
business (the production of environmentally friendly coatings
and adhesives). Plaintiff also leases space to other businesses
who operate on the property. (6T40:1-47:25).

Plaintiff’s case against the private defendants

Defendant Edward Bruno owns lots adjacent to and near
plaintiff’s property. Plaintiff charged that Bruno and his

company, E&L Paving, and then its tenants, Ray Greico and



Atlantic Paving and Coating LLC, and Joe Rosario and Rosario
Contracting (a demolition company) and Custom Lawn and Sprinkler
Company, have used the lots to operate heavy equipment,
stockpile equipment and materials, and conduct other activities
that were improper per the zoning laws as lacking site plan
approvals during various times in question and, ultimately, were
unreasonable uses of the land that interfered with plaintiff’s
own use and enjoyment of his neighboring lot. (A2, 9).

Plaintiff detailed his nuisance claim in his trial
testimony below. As plaintiff explained to the jury, when he
first moved onto the property In 1995, plaintiff did not pay
much attention to defendants” neighboring properties. By 1997-
1998, however, plaintiff found that E&L’s use of their lots was
causing plaintiff problems. (67T52:1-25). Plaintiff began
noticing 40-50 foot trucks carrying municipal waste showing up;
heavily congested parking on the narrow street of Community
Place (at the end of which plaintiff’s property was located);
and “beat up trailers that E&L had across the street.” “I was
going to be spending significant money in my building, and I was
getting concerns that i1t would be a negative effect on my
property,” plaintiff explained. (6T51:1-52:25,55:1-56:25; A644).

The nuisance did not abate, however. By 2009, Bruno and
his E&L Paving Company — the original offender — had leased the

lots to defendant Grieco and his paving company, and to



defendant Rosario and his demolition and lawn sprinkler
companies. These new tenants, Grieco and Rosario, early on,
prior to issuance of the zoning permit, approached plaintiff and
spoke with him In an attempt to get plaintiff to acquiesce to
the ongoing and proposed expansion of activities being conducted
on the defendants” lots. Plaintiff did not simply acquiesce or
““‘go away,” however. He continued objecting to the improper uses
of the adjoining lots. (6T58:1-25). So the defendants
continued. By September 2009, “a bunch of different containers
started showing up..” Plaintiff subsequently learned that a
zoning permit had been issued the month before, in August 2009,
(A1864), permitting Atlantic Paving to operate a paving company
and expand the use on the entire property and attempting
(apparently) to ‘“grandfather” the prior improper uses that had
been ongoing on the property despite the zoning laws and
certificate of occupancy and later site plan requirements that
said they should not be. (6T62:1-63:25). Plaintiff noted
several complaints issued by the City of Long Branch over the
years that noted ‘“‘dangerous condition” and lack of prior
required approvals on defendants’ property, yet these conditions
and improper uses of the lots did not stop. (6T67:1-68:25).
Plaintiff described for the jury below how the defendants’
uses of the properties exceed those permitted and authorized.

Defendant Rosario, for instance, operated ‘““Rosario Mazza



Demolition,” which involved demolition jobs. This far exceeded
the limited zoning permit that had been issued to Atlantic
Paving In August 2009. (6T72:1-25). Rosario’s other business,
Custom Lawn and Sprinkler, likewise exceeded the limited use
permitted even as of 2009. (6T73:1-25).

Plaintiff described how the defendants” activities on the
properties interfered with plaintiff’s enjoyment and use of his
own neighboring land, noting, ‘“you can’t get a more dirty,
noisy, unsightly business than scrap — recycling scrap with a
crane, and having containers, putting them anywhere you want,
and parking your big trucks even on the street.” (6T73:15-
74:25). This had been continuous since 2009. (6T75:1-25). The
Custom Sprinkler business infringed plaintiff’s use of his own
property as well: “there’s no parking spaces delineated.
There’s no buffers.. They are parking these trucks on the
street.. They’re blocking me up .. It’s just jam packed with
equipment and everything.. 1t’s not planned. There’s no
planning.” (6T77:1-78:25).

Defendants trespassed on plaintiff’s property too.
Defendant Rosario and his companies trespassed on plaintiff’s
property with “huge trucks filled with demolition waste.” This
occurred several times, plaintiff affirmed, (6T69:1-24), and

damaged the concrete apron at the entrance to the parking lot on



plaintiff’s property. The huge trucks were meant to
“intimidate” plaintiff as well. (6T69:1-70:10).

Defendants” trucks also “blockaded” the entrance to
plaintiff’s property. (6T71:1-72:25). This caused plaintiff to
have problems with “getting deliveries and getting trucks In”
for his business on his property. “So I had to actually unload
and load trucks in the middle of the street. The tractor-
trailers eventually had to back down the street, and we had to
go out in the forklift and unload (chemicals) in the street.”
(6T70:20-71:15, 79:1-80:25).

Rocks and bricks were thrown at plaintiff several times.
(6T80:1-81:25; A1914-24; A2067A - “other property damage” file).
Plaintiff told the jury that defendant Rosario threw the rocks,
hitting plaintiff’s building and his car (damaging the
windshield). (6T81:1-83:25). In another incident, Rosario sped
down the narrow street of Community Place ““and tried to run”
over plaintiff while he was taking photos. (6T85:1-25).
(Plaintiff wanted to introduce at trial a multitude of video
evidence confirming the defendants” physical intrusions onto
plaintiff’s neighboring property (A2067A-RM trespass, file) and
tried to slow down the media player as it defaulted to fast play
mode but was frustrated by the court and played only one short

one at high speed). (6T124:14-127:5).



Plaintiff affirmed that his property had diminished in
value as a result of the ongoing nuisance on the defendants’
neighboring lots. Plaintiff had lost a tenant on his property,
(A1941), and sustained other losses, he testified below, because
of the continuing and ever-present nuisance and other wrongful
actions committed by his neighbors. Expert Appraiser Mark
Matsikoudis testified for plaintiff below. Matsikoudis
conducted several appraisals of plaintiff’s property since 2000
(A1991-2004) and told the jury that without the nuisance the
defendants had maintained over the years, plaintiff’s property
in the 2012 appraisal was worth $600,000. With the defendants”
ongoing nuisance, however, the property had diminished in value
by 25 percent, having a value at time of trial of only $450,000.

(6T89:1-90:25) .2

2 pefendant Raymond Grieco affirmed renting the property from
defendant Bruno in 2009 in order to run an asphalt paving
business on the property (under Atlantic Paving). (8T172:1-15,
192:1-25). Defendant Rosario was also a tenant on the Bruno-
owned properties, he affirmed. (8T173:1-25). Rosario ran the
Contracting/Demolition business and the Custom Lawn and
Sprinkler business on the properties. (8T173:1-25; 9T203:1-25).
But both Grieco and Rosario denied having created any nuisance
or committing any other wrongs. (8T, 9T).

The owner and original operator on the lots, Edward Bruno of E&L
Paving, also testified at trial below. (10T). Before retiring
around 2008, Bruno operated the E&L asphalt paving company from
the properties. (107T5:1-25). He began this business around
1960, without a certificate of occupancy. (10T7:1-25, 26:17).
Bruno acquired several of the lots during the 1960s and 70s.
(10T8:1-11:25). Bruno affirmed his rental of the properties to
defendants Grieco and Rosario and their operations conducted on



Plaintiff’s case against Long Branch and its employees

Plaintiff charged that the City’s employees failed to
terminate/abate the private defendants” clear violations of
zoning and other laws, iInstead choosing to engage iIn a charade
at enforcement with regard to defendants” improper use of and
activities conducted on their properties. Plaintiff charged in
his submissions below that this was due to bad faith and willful
misconduct by the City employees in question.

Among other things, the Long Branch defendants allowed the
original operator, owner Edward Bruno and his company, E&L
Paving, to operate and expand their paving business on the
defendants” lots without prior site plan approval, (they failed
to prosecute three site plan applications seeking use and other
variances), which was contrary to New Jersey statute and section
20 and successor 345 of the zoning ordinances and despite E&L
having been cited for such violations by Long Branch’s zoning
officer and found guilty three times prior. (A1848, 1856, 1858).
As plaintiff detailed iIn his submissions opposing summary
judgment below, Long Branch’s employees knowingly and willfully

refused to abate the site plan violations since at least 1998.

the lots. (12:1-26:25). Bruno claims he obtained a C.0. i1n 1968
when he built a garage on the property. (27:1-25). Bruno did not
recall having obtained a zoning permit, however, to change the
previous and existing use permitted on the property, a dry
cleaner, to a paving company.(30:1-25). Bruno is aware of but
denies the cul de sac and general access requirements, (17:23-
18:1)(see footnote infra regarding requirements).

1C



(November 14, 2012 Transcript of Deposition of Brian D. Asarnow
("Asarnow Dep. I'") annexed to the Capp Cert, as Exhibit G, 34:7-
34:16 ('l have made many complaints with Long Branch to have the
zoning ordinances enforced and have this abated™), 37:3-37:10).
Though the City and its officials pursued various enforcement
actions against the private defendants and their properties over
the years, these were a charade. None of the enforcement
actions contained or terminated the unlawful use pending site

plan approval as required by law.®

3 Pursuant to Chapter 19-8 of Ordinance 284, adopted 1970 in
accordance with laws of 1953, (A1787), as well as current
subdivision Ordinance 300, adopted 1991 (Long Branch Online
Codes), section 14k, Dead End Streets, “The subdivider shall
observe the following requirements and principles of land
subdivision in the design of each subdivision or portion
thereof:”

k. Dead-end streets (cul-de-sac) shall not be longer than 600
feet and shall provide a turnaround at the end with a radius of
not less than 50 feet on the property line and a minimum of a
thirty-six-foot cartway radius and tangent whenever possible to
the right side of the street. If a dead-end street is of a
temporary nature, a similar turnaround shall be provided and
provisions made of future extension of the street and reversion
of the excess right-of-way to the adjoining properties..

Pursuant to Chapter 20 (Zoning) of Ordinance 284, 20-5.4, Other
Provisions: “a. Preservation of Natural Features. No structure
shall be built within 100 feet of the top of the bank of a
flowing body of water. Structure is defined under 20-3.105 to
include stabilized parking areas.” (A1796)

Pursuant to Long Branch Zoning Ordinance 345-14, Site Plan
Review (Al1844), “A. Any application for a building permit for
other than a single- or two-family home for new construction or
for a change, addition or expansion of a new or existing use
shall require site plan approval.” Subsection (4) requires

11



The sham enforcement actions included one zoning officer
citing E&L and owner Bruno for improper use of the property; a
Violation Notice issued March 15, 2002 for improper parking of
vehicles, dumping and stockpiling of soil on the property; and
other notices of violation and summonses i1ssued against the
private defendants in 2010, 2013, and 2014. (Asarnow Dep. 1,
61:23-61:25, 63:23-64:4, 76:8-76:11, A1962, 239, 2042-2067). The
2013 and 2014 summonses, (A1962, 2039, 2042-2067), remain un-
adjudicated, further reflecting the City’s willful refusal to
terminate the zoning violations involving defendants.

In addition to the failure to terminate or even contain the
zoning site plan violations over the years pending approvals,
plaintiff charged that Long Branch employees issued an illegal
zoning permit to the defendants in August 2009, in a knowing and
willful attempt to “grandfather” and expand the already existing
but non-permitted uses that were ongoing on the defendants”
properties -- all of which was being conducted without prior

site plan approval as was required. (Asarnow Dep. 1, 38:23-

submission of information including tractor trailer access,
number of employees per shift, vehicular access, off street
parking, loading & unloading, buffers, screening and effect on
traffic congestion.

Pursuant to Ordinance 345-75, “Zoning Officer; powers and duties
(A1847), “E(3). Enforcement Procedure: Termination of violation.
All violations shall be terminated within 30 days or shall be
deemed a separate violation for each day following and subject
to fines as set forth within.”

12



39:24; A1962, 2039, 2042-2067). This not only failed to abate
the defendants” nuisance on the properties, it enabled
defendants to escalate theilr activities and uses -- causing
plaintiff additional harm. (A1941, 2004, 2067A). Plaintiff
charged that the City’s issuance of the August 2009 zoning
permit to Atlantic Paving permitted and expanded a unilaterally
created non-permitted use on defendants” property. Though the
2009 zoning permit purported to authorize defendant and tenant
Atlantic Paving to operate a paving company on the properties,
this paving company use was already a preexisting illegal use
that had existed on the defendants” lots for decades without
ever having been approved. Plaintiff argued below that, by law,
such unilateral uses cannot become non-conforming permitted uses
subject to grandfathering (see Argument, Point 1, infra).

Though issuance of the (or any) zoning permit was found not to
be an ultra vires act by the Appellate Division in the prior
appeal, (A123), the permit prima facia expanded the use to all
lots without prior site plan approval and despite conditions of
use thereon stating ‘“no stockpiling or expansion of use.” The
use of all of defendants” lots remained unauthorized due to this
and the lack of site plan approval as evidenced by the
subsequent summonses. Plaintiff charged that Long Branch’s
employees had engaged in a knowingly unlawful civil conspiracy

with the private defendants permitting the defendants to carry
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out activities on their lots that, the public defendants knew,

were not permitted on the defendants” properties. (A789).

Argument

Point 1

The trial court erred in precluding plaintiff
from introducing before the jury at trial
evidence of prior and ongoing zoning violations
by the private defendants and evidence that
defendants” activities on their adjoining
properties exceeded those permitted during the
time period in question, and in precluding other
key evidence relevant to proving plaintiff’s
nuisance claim against the private defendants.
Precluding this evidence at trial deprived
plaintiff of a fair trial on his nuisance claim
and warrants reversal and remand for a new trial.

Nuisance is established when a plaintiff has presented
evidence of “unreasonable interference with the use and

enjoyment of land.” Sans v. Ramsey Golf & Country Club, Inc.

29 N.J. 438, 448 (1959). The overriding principle is that all
people are required to use their property in such manner as to
not injure the property or other rights of their neighbor, as
all people possess the correlative right to the enjoyment of

their property. Sans, supra, 29 N.J. 438. Private nuisance can

exist even when there i1s compliance with governmental

regulations. S. Camden Citizens in Action v. New Jersey Dep™t

of Envtl. Prot., 254 F. Supp. 2d 486, 504 (D.N.J. 2003) (citing

Rose v. Chaikin, 187 N.J. Super. 210, 217 (Ch. Div. 1982)). As

the Supreme Court summarized, the legal theory of nuisance
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usually deals with the conflicting interests of
property owners and the question of the reasonableness
of the defendant®s mode of use of his land. The
process of adjudication requires recognition of the
reciprocal right of each owner to reasonable use, and
a balancing of the conflicting interests. The utility
of the defendant®s conduct must be weighed against the
quantum of harm to the plaintiff. The question is not
simply whether a person iIs annoyed or disturbed, but
whether the annoyance or disturbance arises from an
unreasonable use of the neighbor®s land or operation
of his business. [Sans, supra, 29 N.J. 449]

“A nuisance may be created or maintained with the best or
highest degree of care, and even though the most approved
appliances and methods of production have been adopted.” A
defendant is liable for nuisance regardless of the care taken by

the defendant. See, e.g., Berg v. Reaction Motors Div., Thiokol

Chem. Corp., 37 N.J. 396 (1962) (nuisance predicated on

vibrations); Sans, supra, 29 N.J. 438, (location of golf tees

created actionable nuisance justifying injunctive relief);

Kosich v. Poultrymen®s Serv. Corp., 136 N.J. Eq. 571 (Ch. 1945)

(noise and vibrations caused by old grain cleaning machine
constituted actionable nuisance).

Here, the trial court improperly precluded plaintiff from
introducing evidence and argument before the jury showing prior
and ongoing zoning violations by the private defendants and that
defendants” activities on theilr adjoining properties exceeded
those permitted on their land during the time period in

question. The court precluded plaintiff from showing and
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arguing to the jury that the actions the defendants were taking
on their lots during the relevant years that plaintiff owned his
neighboring property — operating heavy equipment, stockpiling
of equipment and materials -— were activities that were not
permitted due to lack of prior site plan approval.

Precluding this evidence and argument deprived plaintiff of
a fair trial because this evidence and argument was relevant to
proving plaintiff’s nuisance claim. As the Model Charge for
nuisance confirms, “The word “nuisance,” as used here, means an
unreasonable interference with the use and enjoyment of one’s
land which results 1In material interference with the ordinary
comfort of human existence, i1.e., annoyance, inconvenience,
discomfort or harm to the person or property of another. An
owner of property has the right to the reasonable use of his/her
land. In determining what is reasonable, you must weigh the
utility of defendant’s conduct against the extent of the harm
suffered by plaintiff. The question i1s not simply whether a
person, here plaintiff, is annoyed or disturbed, but whether the
annoyance or disturbance arises from an unreasonable use of
defendant’s land.” Whether defendants” use of their lots was iIn
accordance with the use permitted on the property by the zoning
and other laws and regulations in effect was relevant to the
Jjury’s assessment of whether defendants” activities were both

“an unreasonable use of defendant’s land“ and “an unreasonable
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interference” with plaintiff’s own use and enjoyment of his
land, and was relevant to whether defendants, as owner and
lessees of the neighboring lots, were within their “right to the
reasonable use of” their land. The propriety of defendants’
activities vis-a-vis the applicable zoning laws and site plan
and other regulations was relevant to the jury’s determination
of “what is reasonable” — of the jury’s charge to “weigh the
utility of defendant’s conduct against the extent of the harm
suffered by plaintiff. The question is not simply whether a
person, here plaintiff, is annoyed or disturbed, but whether the
annoyance or disturbance arises from an unreasonable use of
defendant’s land.” Plaintiff charged at trial that operating in
knowing and continuous violation of zoning, use, and occupancy
laws is unreasonable, and that any permitted use on defendants’
properties is restricted to inside the original garage.
Plaintiff also charged that Defendant Rosario and companies, who
admit to having no valid permits of their own, are not entitled
to any use of the properties, let alone a reasonable use.

The trial court precluded the jury from considering this
evidence and argument throughout plaintiff’s trial below. When
plaintiff tried to explain why defendants’ use of their
properties created a nuisance for plaintiff, defendants” counsel
objected, and the trial court precluded plaintiff from answering

the question. (6T52:1-25). The court precluded plaintiff from
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answering whether he “investigated” if defendant E&L Paving was
doing anything illegal on their property. (6T53:1-25). The
court permitted plaintiff to testify that he made an inquiry of
the zoning officer, but precluded plaintiff from telling the
jury about the “details of what occurred.” (6T54:15-25, 55:15-
56:10). The court directed plaintiff not to get into
“specifics” of what occurred prior to 2009. (6T59:1-25).

For instance, plaintiff testified that he lost a tenant as
a result of defendants” activities on their neighboring
properties. (6T92:1-25). When plaintiff attempted to tell the
jury that this was because of an arson (A1934, 2067A — arson
files) that occurred on plaintiff’s property, however, the court
refused to permit plaintiff “any reference to an arson.”
(6T93:1-96:25, 100:20-101:5, 103:1-104:25). Though the police
report itself identifies that an “arson” occurred, (A1933), the
trial court reasoned it was not prosecuted or tried so could not
be used 1In the trial below. But this arson incident and events
leading thereto, (A1908-1924, A2067A), was directly relevant to
the jury’s consideration of whether defendants” activities were
“an unreasonable i1nterference” with plaintiff’s own use and
enjoyment of his neighboring land.

This evidence that the jury was precluded from seeing would
have been damaging to defendants” claim of reasonable use and

non-interference with plaintiff’s land. Video and other
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evidence, (Trial Exhibits 67-71, 105,118; A1927-1937, A2067A —
arson files, A2083), showed defendant Raymond Greico driving a
black Lincoln MKX (A1927, 1931), the same vehicle seen at
plaintiff’s premises In A2067A (item 13 “pre arson & arson
videos” in the “pre arson folder” at 7:38:14, camera 6).
Greico’s vehicle appears to drop off the perpetrator (the
arsonist at 20:34:14 - Arson fTile, A1937). The fire is set.

The same vehicle i1s seen backing up immediately thereafter to
pick up the arsonist at 20:41:37. (See accompanying DVD, A2067A,
for playing instructions) Other vehicles are utilized (A1937).
Plaintiff’s counsel objected to the preclusion of this evidence.
The trial court erred in ruling that this evidence was
inadmissible because the arson was not prosecuted or tried
criminally. (6792:24-110:9, 6T95:1-3).

The trial court precluded plaintiff from introducing
evidence of a subsequent, more recent arson threat by co-
defendant Rosario as well. Video and audio evidence identified
below (A2067A, files 14, 15 and VM1 (move slider 60% to right to
access this portion)), showed defendant Rosario present (around
9:14:02) when plaintiff arrived at his property; contractors
were repairing a wall from the first arson damage (9:14-9:21).
Rosario makes a veiled threat to plaintiff that a Mexican is
going to burn down plaintiff’s building. Plaintiff gets his

tape recorder (pretends i1t’s a phone) and walks over toward

19



Rosario (9:23:52). Words are exchanged. Rosario says he does
not care that he’s being recorded. The video evidence shows
Rosario bringing out fire extinguishers and placing them in the
street outside plaintiff’s building (11:09:47, cameras 2 and 6).
Rosario 1s seen bringing out a gas can and blow torch and
leaving these in the street as well. The trial court erred iIn
precluding this evidence, which was relevant to whether
defendants” activities were “an unreasonable interference” with
plaintiff’s own use and enjoyment of his land. (9T234:2-235:2).
The trial court committed similar error in precluding
evidence of voicemails, and of website hacking preceding the
arson. (A2067A -VM1, VM2). The first voicemail (VM1, left
12/13709) followed the trespassing incidents, petition and
letter to mayor and administrator, and immediately preceded the
stone throwing incident (where defendants threw stones at
plaintiff and his vehicle)(A1914). The voice mail message
mentions Plaintiff’s “fairtrialnj” van, which was a subsequent
target of the arson, as a “problem.” A second voicemail by the
same caller on the same day, who plaintiff charged was defendant
Rosario, mentions Plaintiff’s name. The trial court erred In
ruling that these voice mails were precluded from evidence
because they were not professionally “authenticated.” Evidence
is authenticated when there is “evidence sufficient to support a

finding that the matter is what its proponent claims.” N.J.R.E.
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901. Furthermore, Rosario self authenticates as his voice 1In
the new arson threat recording matches that on the initial
voicemails, (A2067A, VM1). Plaintiff’s testimony about the
manner and date of the recording, and how 1t was preserved, was
sufficient to satisfy the authentication requirement. The court
similarly erred in precluding evidence of website hacking of
plaintiff’s “fairtrialnj” website. (A1911). This hacking
followed the stone throwing incident, (A1914), and contained
messages similar to those left on plaintiff’s voicemails by
Rosario and another unknown person. (A2067A — VM1, VM2).

Other evidentiary rulings by the trial court further
handcuffed plaintiff in proving his nuisance claim to the jury
below. The court precluded plaintiff and his expert appraiser
(who also testified at trial) from testifying or submitting
photos mentioning “legal or illegal” or even nonconforming uses
on the defendants” property as well. (8T17:1-18:20, A1701,
Al1729). When plaintiff attempted to introduce iInto evidence
deposition testimony from a zoning officer (Michelle Bernich),
noting that Bernich had discussed with her boss, Carl Turner,
“that there should be no stockpiling or expansion of use” on
defendants” properties, the court said, “this iIs a nuisance
case, this isn’t a zoning case.” De